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English Construction op Married Woman's Statute — Hirth v. Hirth. 

Editor Virginia Law Register : 

In the case of Hirth v. Hirth decided by the Court of Appeals of Virginia, 
Feb. 15, 1900 (5 Va. Law Register, 774), the court in construing section 2288 of 
the Code of Virginia relative to the extent of the contractual powers thereby con- 
ferred upon married women, settled the much vexed question as to whether such 
powers were general, or were limited to such married women as were possessed of 
"some" separate estate, in favor of the latter view. The court says, "This Act 
(section 2288) does not confer upon a married woman power to contract generally. 
It limits such power to married women who have separate estate." See also 5 
Va. Law Register, 339, for a discussion of the point afterwards passed upon in the 
Hirth case. 

It may be of interest to call attention to the fact that in England a somewhat 
similar difficulty arose as to the proper construction of the Married Woman's 
Property Act of 1882, which wrought a wholesale change in the English law on 
this subject. In a volume published this year by the Macmillans, entitled "A 
Century of Law Reform," consisting of twelve lectures delivered by various lectur- 
ers in the Old Hall, Lincoln's Inn, during the Michaelmas Term, 1900, and the 
Hilary Term, 1901, is to be found a lecture by Mr. Montague Lush, upon the 
" Changes in the Law affecting the Rights, Status, and Liabilities of Married Women." 
Mr. Lush in dealing with the contracting powers of married women under this 
Act of 1882 says at page 365 : 

"The Act (of 1882) then proceeds to deal with the contracting powers of a 
married woman. It provides that a married woman may enter into and render 
herself liable in respect of and to the extent of her separate property on any con- 
tract as if she were unmarried. Any contract she makes is presumed to be a con- 
tract with respect to, and to bind her separate property, unless the contrary is 
shown, and her contract binds not only the separate property that she has at the 
time, but also all separate property which she afterwards acquires. Now I must 
stop here for a moment to point out a very obvious difficulty that these words ' in 
respect of her separate property ' created. They have led to a great deal of litiga- 
tion. Soon after the Act passed, the difficulty arose. A married woman pur- 
ported to dispose of separate property which she was not at the time possessed of, 
and the court had to determine whether she could do so, or whether her power to 
contract and dispose of property was confined (as it was before) to separate property 
which belonged to her at the time. The court took the latter view, and, notwithstand- 
ing the wide terms of the Act, held that if a married woman had no separate 
property at the time of the contract, she still had no contracting capacity at all. 
This led to other difficulties. The Act, as I have mentioned, makes future 
acquired property liable under the contract, and the question arose whether the 
possession of any separate property, however small, enabled her to contract so as 
to bind such after acquired property. It was held that it did not, and that it was 
only if the married woman held property of such a kind as to make it reasonable io 
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suppose that she intended to pay her debts out of it that her contract had any validity. 
Her creditor, therefore, still had to run the risk of the contract turning out to be 
invalid and inoperative because at the time she made it, she had not sufficient 
property to enable her to enter into it. 

"A further difficulty arose. Suppose a married woman had made a contract 
which bound her separate property. Could it be enforced against her property 
which she was still possessed of after her husband's death? Was this (which was 
not strictly separate property at all) liable underthe contract? The mischief had 
become so great that in 1893 the last of the series of Acts was passed, which got 
rid of the difficulty, and since that time it has not been necessary and is not 
necessary now to prove, in order to enforce a contract made by a married woman, 
that she was at the time possessed of any separate property at all." . . . 

Mr. Lush continues: "I had intended, had I time, to criticise the somewhat 
narrow construction which was placed upon the Act of 1882, and give you reasons 
for thinking that it was interpreted in a way never contemplated by the legisla- 
ture. I can only, in the short time at my disposal, say this, that the words ' in 
respect of and to the extent of her separate property,' which appear to qualify the 
contracting capacity of a married woman, always seemed to me to have been only 
inserted in the Act to avoid the consequence of the non-separate property of women 
already married being affected by the change in the law. A woman married since 
1882 has and can have no property that is not her separate property. There is 
nothing technical now in the expression 'separate properly' and if a married 
woman can carry on a trade by contracting in respect of her separate property as she 
now can, it seems impossible to suppose that the legislature contemplated that her 
liability was other than the ordinary personal liability which any other contractor 
assumes. However, the subject, though it is not without interest, has ceased 
since the Act of 1893 was passed to be of much practical importance." 

In Virginia the new Married Woman's Act, to be found in the Acts of 1889- 
1900, page 1240, which practically emancipates married women, has made the 
ruling of the Virginia Court of Appeals in the Hirth case of little importance now 
with us. See 6 Va. Law Register, page 485. 

Daniel Grinnan. 

Richmond, Va. 

Use of Defective Street as Contributory Negligence per se. 
Winchester v. Carroll. 

Editor Virginia Law Register : 

The decision of the Court of Appeals in the case of the City of Winchester v. 
Carroll, recently decided at Richmond [3 Va. Sup. Ct Rep. 555], seems to 
establish the doctrine that previous knowledge on the part of a plaintiff of the 
dangerous condition of the sidewalk, if the jury believes such knowledge is 
proven, constitutes contributory negligence per se, and that the jury should be 
instructed that if they believe such knowledge has been proven, they should 
find for the defendant. 

The court says : " In view of the tendency of the evidence to affect the plaintiff 
with knowledge of the dangerous condition of the sidewalk at the place of the 
accident, the jury ought to have been told, that if they believed from the evidence 



